SWANZEY ZONING BOARD OF ADJUSTMENT MINUTES

AUGUST 22, 2005

[Note:  Minutes are not final until reviewed and approved by the Board.  Review and approval of minutes generally takes place at the next regularly scheduled meeting of the Board.]

The special meeting of the Swanzey Zoning Board of Adjustment was called to order at 7:00 p.m.  Members present:  Bill Hutwelker, Elizabeth Nieckoski, Keith Thibault, Bob Mitchell and alternates Marty Geheran, Bob DeRocher and Don Simeneau.  Town Planner Sara Carbonneau was also present.  The agenda for the evening’s meeting was read and the following matters were addressed:

1.  Public Hearing (Special Exception Request) – Larry Koch requests a special exception pursuant to Section IV.A.2.c. to construct multi-family housing (74 housing units) on property situated off California Brook Road.  The property is situated in the Rural/Agricultural Zoning District and is shown at Tax Map 79, Lot 6.  Continuation of public hearing.  Seated were:  Hutwelker, Nieckoski, Thibault, DeRocher and Geheran.  Thibault disclosed that his employer has a business relationship with Attorney Michael Bentley (who was present on behalf of the applicant).  Neither the board members, nor Bentley had any objection to Thibault being seated.  Present on behalf of the applicant were:  Larry Koch, Michael Bentley, Esq., John Doughty, Chris Danforth and Anthony Costello.  Interested members of the public were also in attendance.  Public hearing opened.  


Doughty reviewed the basics of the proposed project with the Board.  The applicant is seeking a three lot subdivision (the application for subdivision is currently pending before the Planning Board), with two lots to be utilized for residential use and the third lot being the condominium proposal.  The 74 unit condominium project will be built on the 11.75 acre lot.  The condos will be two story structures, with a single car garage underneath.  Each unit will have two bedrooms, two full baths upstairs and a ½ bath downstairs.  Each driveway will have enough room for at least two cars parked end to end.  Of the 11.75 acres, 3.8 acres will have impervious coverage (2.6 acres of pavement and 1.2 acres of building); 5.2 acres of lawn; 2.1 acres of “grasslands”; and .6 acres of wooded area.  The interior “road” will be 20 feet wide, with 4 foot sidewalks.  The driveways will be 10 feet wide.  As part of the project, the 
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applicant proposes to build a new town road, approximately 1,200 feet long.  

Doughty stated that there are 174 parking spaces provided.  Zoning requires 2 spaces per dwelling unit.  Doughty stated that there is room for a least two cars in each driveway.  There are also 15 dedicated overflow spaces on the interior “road.”  Board members expressed concern about the lack of overflow parking for the northerly-most units.  Also, concern was expressed as to how people would be prohibited from parking on the interior “road.”  

Bentley reviewed the criteria for granting a special exception as set forth in the application.  Bentley noted that it is similar to other uses in the district and is an appropriate location as there are no abutting homeowners who would be impacted by the project.  Bentley noted that the project would not be seen by California Brook Estates (CBE) homeowners.  

Bentley provided a letter from Richard Powers (appraiser) dated August 22, 2005, stating his opinion that the “proposed development will not cause diminution of value to any of the abutters or properties in the neighborhood.”


Bentley stated that the project would not be obnoxious, injurious or offensive, nor would it constitute a nuisance or serious hazard to vehicles or pedestrians.  


Bentley provided the Board with a copy of an easement granted by California Brook Estates, Inc. to Larry F. Koch (recorded at Vol. 2263, Page 215 of the Cheshire County Registry of Deeds on July 25, 2005).  This easement grants Koch the right to “extend, install, maintain and/or replace a sewer line and utilities including but not limited to electricity, telephone, and cable television from property now owned by California Brook Estates, Inc. to premises of Larry F. Koch abutting thereto.”  The easement burdens property shown at Tax Map 73, Lot 22-55 and benefits property shown at Tax Map 79, Lot 6.

Sewer Commission Chair Glenn Page was present and stated that the West Swanzey Wastewater Treatment Plant has the capacity to handle the projected flow of 5,000 gpd, noting that the plant is currently running at approximately 50% capacity.  Thibault noted that the State calculates projected flow for permitting purposes at 150 gpd/bedroom.


Koch addressed water supply, noting that the state requires 31 gallons per minute and would need to permit the community water supply.  Koch stated that two wells have been drilled on the 72 acre lot in the proposed subdivision and that the wells are yielding approximately 15 gallons and 25 gallons per minute.  However, the tests to determine if the wells meet the requirements of the state (both for quantity and quality) have not been completed.  Koch stated that if, for some reason, 
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the quantity is not adequate, he would simply drill another well.  Board members expressed concern about the fact that the wells were not located on the 11.75 acre lot, but rather on another lot that would require easements and agreements.  Koch noted that the water system utilized by CBE would be the back up water system for the condominium’s community water supply.  When asked why the wells were not included on the 11.75 acre parcel, Koch responded that the only way to have road frontage for the 72 acre lot would be to include the land where the wells are located within the 72 acre lot.  Koch stated that frontage on the 72 acre lot was desired, so that it could be used for future development.  Information from Gap Mountain Drilling indicating gpm was submitted to the Board.

The sewer system was discussed.  Koch noted that the sewer from the condominium project would gravity feed to the system being utilized by CBE.  Koch noted that modifications to the pumps owned by California Brook Estates, Inc. would need to be made in order to serve the additional 74 units.  Koch mentioned, but did not provide, a report conducted by Clough, Harbour regarding the pumps.  Board members expressed concern about easements and agreements being required to allow the condominium project to utilize the CBE sewer system.  The capacity of the sewer system at CBE was discussed.  It was noted that there are 8 inch lines in CBE.  Koch stated that water usage during the summer was approximately 20,000 gpd at CBE – there are approximately 100 units, each having 3 bedrooms.  

Carbonneau noted that a license agreement permitting Koch’s predecessors in title to run the private lines under California Street and was recorded at the Cheshire County Registry of Deeds.  Carbonneau inquired if the applicant has information as to how and under what authority the lines cross under Route 10.  The applicant will try to locate this information.  It was noted that the municipal sewer lines end at a manhole on the section of California Street located on the east side of Route 10.  Everything west of that manhole (serving California Brook Estates) is privately owned.


Costello reviewed the drainage plans.  Costello stated that pollutants in storm water runoff would be filtered in the grassy areas and that no contaminants should enter either Hill Brook or California Brook.  It was noted that the final “treatment” area is approximately 50 feet from delineated wetlands.  Board members inquired as to the responsibility for maintaining the catch basins.  Koch stated that typically catch basins are cleaned each spring.  This would be a responsibility of the homeowners’ association.  Conservation Commission Chair Steve Stepenuck stated that the Conservation Commission continues to have 
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concerns about potential negative impacts on Hill Brook and California Brook.

Costello also discussed the fire pond, noting that the capacity of the fire pond was at least 80,000 gallons.  The 80,000 gallon
capacity was suggested by Fire Chief Sly Karasinski.  The responsibility of keeping the fire pond full and maintained would be that of the homeowners’ association.  


With reference to fire protection issues, Thibault stated that he would like the Fire Chief to either be present or submit his comments in writing to the Board.  Also, the Board requested that the DPW Director be present or submit his comments in writing to the Board regarding road issues.

Danforth spoke to the wetlands application pending with the State.  A wetlands permit is required to permit the sewer line to cross a wetlands area from the proposed project to CBE.  Danforth noted that the Conservation Commission would not sign off on the permit application.  Danforth stated that he felt that the permit would be issued by NH-DES sometime in November.  DeRocher expressed concern about the sewer line crossing the wetlands area and inquired if the 8 inch line could be enclosed within a 10 in pipe in order to provide additional protection.  Danforth felt that this was not needed.  Page stated that he saw no need for the additional protection.  


Bentley addressed the Conservation Commission’s concerns regarding prior violations.  Bentley provided the Board with a copy of a letter dated August 19, 2005 from the Conservation Commission.  Bentley stated that he felt that the letter “assassinated” his client’s character and that his client has taken many failed projects in Town and made successes out of them.  Bentley stated that Koch never received any violation notices for this property and stated that there are no continuing investigations regarding this property by the NH-DES.  Bentley provided the Board with a Wetlands Inspection Report dated September 25, 2005.  Bentley stated that he understands that all prior NH-DES files regarding this property have been closed.  Stepenuck stated that he had received a voice-mail message from NH-DES indicating that all files regarding this property have been closed.  Stepenuck stated that some members of the Conservation Commission did not feel that NH-DES has thoroughly investigated complaints regarding this property.  

Bentley provided the Board with drawings of what the proposed units would look like.  While these are not the final drawings, they are representative of the general style.  Bentley noted that the distance from the top of the foundation wall to the peak of the roof would be slightly over 21 feet.  The distance from the bottom of the foundation wall to the 
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peak would be slightly over 33 feet.  Koch stated that each unit would have only two bedrooms.  The garage under the house would be approximately 20 feet in depth, with approximately 8 feet at the end for storage.  Each unit would be approximately 24 feet wide and 28 feet deep.  It was noted that there will be restrictions in the homeowners’ association documents prohibiting the alteration of the units, essentially prohibiting the construction of living space in the basement/garage.  Bentley stated that none of the homeowners’ association documents have been drafted yet.  However, all would need to be done and approved by the NH Attorney General’s Office prior to the project being built.

Board members discussed the capacity and safety of the roads and the Route 10/California Street intersection.  Carbonneau noted that the Selectmen have retained Resource Systems Group to evaluate road and intersection issues.  A scoping meeting with NH-DOT will be held sometime in early September.  It was also noted that SWRPC has recently conducted traffic counts in the area.  The results from the traffic count have not yet been provided to the town.  Carbonneau stated that it was hoped that the consultant would be able to complete the work by the end of September.  However, no definite time schedule has been set, as the meeting with NH-DOT cannot be scheduled until early September.  


The Board discussed the private, interior loop “road.”  It was noted that while the “road” meets the Town’s standard for roadway width, it does not meet the Town’s standard for curve radii.  Doughty stated that the interior loop “road” cannot be designed to meet Town standards, as the acreage of the lot on which the condominium project is to be located is limited by the adjacent wetlands.  Board members discussed their concerns that at a future time, the private, interior look “road” may someday be subject to a petition to become a town-maintained road.  Board members wanted assurances that this would never become a public road.  Carbonneau stated that there have been other instances in town where private roads not meeting Town standards serving developments, such as in Eastfield Crossing, have become public roads.  Koch stated that he would include language in the homeowners’ association documents to preclude the private, interior loop “road” from ever becoming public.  Carbonneau stated that she would check with Town counsel to see if that is a realistic and binding solution to the Board’s concerns.

Nieckoski stated that she did not feel that this project meets the standards for developing multi-family housing on 1 acre, as she does not consider the sewer system proposed to be a public sewer system.  She stated that since the system is running through another privately owned parcel, rather than connecting directly to the municipally owned sewer 
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system it does not meet the standards established in the zoning ordinance.  


Victoria Barlow, speaking in her capacity as a citizen of the Town, stated that the California Brook watershed is part of larger planning efforts by the Monadnock Conservancy, the Society for the Protection of New Hampshire Forests and other groups to protect and preserve the vast amounts of unfragmented land in the watershed area.   Barlow noted that land to the west of the proposed project site and part of the land in the proposed condo site is shown in the Town’s Open Space Plan (adopted by the Planning Board in August 2004) as “conservation priority areas.”  Barlow stated that it would be her preference to contain the new town road within the 11.75 acre lot and not provide the opportunity for unknown future development of the 72 acre parcel at this time.  Barlow also stated that it would be her desire to see conservation easements be voluntarily placed on some, if not all, of the remaining land.  

Board members provided the applicant with a synopsis of outstanding issues raised during the evening’s public hearing.  It was noted that the applicant may want to seek answers/resolutions to some of the Board’s concerns in time for the next meeting.  It was also noted that addition questions or concerns may also be raised at the next meeting upon further consideration of this matter.


Motion by Thibault to continue this matter, without further notice, to a special meeting of the Zoning Board of Adjustment to be held on Monday, September 26, 2005.  Seconded by DeRocher.  Vote:  All in favor.


Hutwelker asked Bentley is he would have any objections to either Simeneau or Mitchell being seated at the September 26, 2005 meeting if necessary.  Bentley indicated that he would have no objections.


Motion by Thibault to adjourn.  Seconded by Nieckoski.  Vote:  All in favor.  Meeting adjourned at 10:55 p.m.

Submitted by,

Sara H. Carbonneau

Town Planner
