SWANZEY ZONING BOARD OF ADJUSTMENT MINUTES

JANUARY 17, 2005

[Note:  Minutes are not final until reviewed and approved by the Board.  Review and approval of minutes generally takes place at the next regularly scheduled meeting of the Board.]

The January 17, 2005 meeting of the Swanzey Zoning Board of Adjustment was called to order at 7:00 p.m. by Chair Bill Hutwelker.  Members present:  Bill Hutwelker, Charles Beauregard, Sr., Keith Thibault and alternates Bob Mitchell and Marty Geheran.  Mitchell was seated for Jenn Gregory and Geheran was seated for Elizabeth Nieckoski.  Town Planner Sara Carbonneau was also present.  The agenda for the evening’s meeting was read and the following matters were addressed:

1 .  Minutes from December 20, 2004.  Motion by Beauregard to approve the minutes as submitted.  Seconded by Mitchell.  Vote:  All in favor.

2.  February 2005 Meeting Date.  Motion by Thibault to move the February 2005 meeting to Tuesday, February 15, 2005 at 7:00 p.m. at Town Hall.  Seconded by Beauregard.  Vote:  All in favor.

3.  Public Hearing (Special Exception Application).  Dophine Frazier requests a special exception pursuant to Section IV.B.2.c. to operate a day care facility at property situated at 254 Marcy Hill Road.  The property is situated in the Residence Zoning District and shown at Tax Map 20, Lot 93.  Public hearing opened.  Dophine Frazier appeared before the Board.  No abutters were present.


Frazier reviewed the proposed use before the Board, noting that the area designated as a “playroom” will not be used as such.  She noted that approval was needed from the ZBA in order for her daycare center to be licensed with the State of NH.  

Frazier stated that she would be the sole employee of the daycare center.  According to State regulations, she would be permitted up to 9 children at any given time.  


Board members felt that while there was adequate parking available in the driveway, it would be preferable to construct a turnaround area off the driveway so that people would not be backing 
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out onto Marcy Hill Road.  Frazier stated that she would amend her plans to include the turnaround area.  Public hearing closed.


Board members reviewed the criteria for granting a special exception.  Motion by Thibault to grant the special exception subject to the following conditions:


a.  Frazier is to obtain and keep her daycare provider license current with the State of New Hampshire;


b.  Turnaround be constructed for the driveway; and


c.  Frazier is to be the sole employee/daycare provider.  

Motion seconded by Beauregard.  Vote:  All in favor.

4.  Public Hearing (Variance Application).  George Leristis seeks an area variance from Section III.S.4. to construct a freestanding sign that does not meet applicable setbacks.  The property is situated off West Swanzey Road, shown at Tax Map 71, Lot 10.  George Leristis and Charles Lawrence appeared before the Board.  No abutters were present.  Public hearing opened.


Lawrence stated that the Zoning Ordinance requires freestanding signs to be setback 20 feet from property lines.  If the sign were erected in accordance with the ordinance, it would be located 70 feet from the centerline of Route 10, as the State owns 50 feet from either side of the centerline.  Locating a freestanding sign 70 feet from the centerline of the road would be very difficult for customers to see and may create a dangerous situation.  Leristis proposes to set the sign back 4 feet from the front property line (54 feet from the centerline).  

Lawrence stated that the proposed sign is approximately 50 square feet, much less than the 300+ s.f. sign that would be permitted by ordinance.  Lawrence noted that the sign would be internally lighted.  Public hearing closed.


The criteria for granting an area variance was reviewed.  Board members noted that a sign 70 feet from the centerline would be difficult to see and may create a dangerous condition.  Motion by Beauregard to grant the variance to permit the sign to be located 4 feet off the front property line, contingent to Leristis receiving site plan approval for his proposed restaurant business.  Seconded by Geheran.  Vote:  All in favor.
5.  Public Hearing (Variance Application).  Dan Ellis, agent on behalf of Douglas Croteau and William Johnson, requests an area variance from Section III.M.1. and III.M.3. to permit the creation of a rear lot that does not meet the minimum acreage requirements.  The proposed lot would consist of 2.64 acres, excluding the owned access way.  The property is located off Eaton Road and shown as part of Tax Map 40, Lot 3 situated in the Residence Zoning District.  Numerous abutters were present.  Dan 
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Ellis from SVE Associates appeared before the Board.  Public hearing opened.

Ellis stated that the applicants seek to be able to create a rear lot that does not meet the 3 acre minimum requirement.  Board members noted that the applicants have enough land to fulfill the 3 acre minimum.  Ellis noted that the lot, if configured to meet the zoning requirements, would be a very oddly shaped and unattractive lot.  Ellis also noted that part of the intent of good planning is to create an organized and regular pattern of lots.

Abutting property owners inquired as to the future plans of the property.  Hutwelker informed them that the only issue before the Board is the rear lot acreage variance request.  Hutwelker also noted that any subdivision proposal would need to go before the Planning Board.  Questions from abutters were also raised regarding driveway regulations, septic system setbacks, the powerline easement and the shorelands protection zoning district.  Ellis, Town Planner Carbonneau and the Board addressed these questions to the extent possible with the existing information.  However, Hutwelker again noted that these issues were not pertinent to the pending application.  Public hearing closed.


The criteria for granting an area variance was reviewed.  It was noted that the applicant does have the ability to create a lot with 3 acres.  Motion by Mitchell to deny the application as the applicant does have a reasonable alternative.  Seconded by Thibault.  Vote:  All in favor.

Thibault recused himself from the Rettig and Drewing applications, due to a potential conflict of interest.

6.  Public Hearing (Variance Applications).  SVE Associates, agent on behalf of the property owner Richard Rettig, requests area variances from Sections III.X., VII.F., VIII.C.2. and VIII.D. to subdivide property currently shown at Tax Map 19, Lot 9.  The property is situated at 20 Page Court, situated in the Residence and Shorelands Protection Zoning Districts.  Russ Huntley from SVE Associates appeared before the Board on behalf of Richard Retting.  Numerous abutters were present.  Public hearing opened.

Huntley stated that the applicant wishes to subdivide a parcel consisting of 2.52 acres into two lots – one consisting of 1.0 acres (having .67 acres of uplands) and the other lot consisting of 1.52 acres (having 1.18 acres of uplands).  The existing house would be on the proposed 1.0 acre lot.  The house is separated from the remainder of the property by wetlands, with Huntley noting that the lot itself is naturally divided by the wetlands area.  Huntley stated that the area of land upon which the existing house is located does not have 1 dry contiguous acre with it.  
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The applicant is requesting a variance from Section III.X. to permit the creation of a lot with less than the required 1 dry acre.  Huntley noted that there is no possible way to subdivide this property so that each lot has one dry acre.  Geheran noted that a variance would also be required from Section VII.F.3. (stating that “wetland areas will not be used to satisfy minimum lot area…”.)

In addition, Huntley noted that a variance is required from Section VIII.C.2. (requiring new lots to have 150 feet of shoreland frontage if connected to a private septic system); and from Sections VII.F. and VIII.D. (which deal with septic system setbacks and requirements).  Huntley noted that all of these ordinances would be moot when the Town sewer project is completed.


Conservation Commission member Barbara Skuly stated that even though the lots would eventually be connected to sewer, there were other reasons for the 1 dry acre requirement.  Skuly noted that should a house be placed on the newly created 1.52 acre lot, the wetlands area would then be impacted by two structures, two driveways, additional vehicles, etc.


Abutting property owner Joanne Vogt inquired about rights of way that various parties have over the property.  Huntley stated that the existing rights of way would not be negatively impacted or extinguished by the proposed subdivision.  Public hearing closed.


Board members first addressed the application for an area variance from Sections III.X. and VII.F.3.  It was noted that the proposed subdivision would create a new lot upon which another residence could possibly be built, in essence doubling the impact on the wetlands areas and Wilson Pond.  It was felt that this would be contrary to the public interest.  In addition, Board members did not feel that the spirit of the ordinance would be observed, nor did they feel that substantial justice would be done by granting the variance.  Motion by Beauregard to deny the application for a variance from Sections III.X. and VII.F.3.  Seconded by Geheran.  Vote:  All in favor

Board members then addressed the application for an area variance from Sections VII.F.1., VIII.C.2. and VIII.D.  It was noted that these issues would all be moot if and when the property is hooked to the municipal sewer system.  In addition, since the application for a variance from Section III.X. and VII.F.3. was denied, there is no lot or proposed septic system to review.  Motion by Beauregard to deny the application for area variances from Sections VII.F.2., VIII.C.2. and VIII.D.  Seconded by Mitchell.  Vote:  All in favor.
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5.  Public Hearing (Application for Appeal from an Administrative Decision; Application for Equitable Waiver of Dimensional Requirements; and Application for Area Variance).  James P. Phippard, agent for David A. Drewing, Sr. and Michelle Sargent request relief in order to construct a residence on premises situated at 41 Pasture Road that encroaches upon setback areas and exceeds the original footprint.  David Drewing, Mitchell Sargent and Jim Phippard appeared before the Board.  Numerous abutters were present.  Public hearing opened.


Phippard addressed the Appeal from an Administrative Decision.  Phippard stated that the decision was an oral decision rendered by Town Planner Carbonneau; specifically that stairs were considered a structure.  Carbonneau stated that she did not disagree that stairs were not considered a structure, pursuant to the definition of a structure as contained in the zoning ordinance.  Carbonneau did question whether stairs could be considered part of the footprint, as the definition of footprint includes, but is not limited to, “attachments such as porches and decks” and felt that the zoning board should make this decision.


Drewing stated that the stairs serving the door facing Pasture Road are required by the building codes.  In addition, Drewing stated that the door facing Pasture Road was required to provide a second means of egress from the premises.


Board members inquired as to the dimensions of a landing on the stairway.  Code Enforcement Officer Jim Weston stated that the landing is required to be at least 5 feet wide, per the building code.  Public hearing closed.

Motion by Geheran to grant the appeal from administrative decision, specially noting that stairs are not included as part of the footprint.  Seconded by Mitchell.  Vote:  All in favor.


The Board then opened the public hearing on the Application for an Equitable Waiver of Dimensional Requirements.  Phippard stated that the plans presented to the Zoning Board in September 2004 only reflected an increase in volume of the structure and did not reflect that the Applicants wished to also increase the footprint.  Phippard provided the Board with a copy of a sketch of the proposed house prepared by Drewing.  Phippard stated that he was provided this sketch prior to the September 2004 Zoning Board meeting.  Phippard did not notice that Drewing/Sargent proposed in the sketch to increase the footprint.  Phippard stated that when he applied for the area variance to increase volume in 2004, he mistakenly did not include a request to increase the footprint.  Hutwelker and Mitchell noted that during the September 2004 hearing Drewing and Sargent were both present and did not state that they were seeking to increase the footprint.
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Phippard stated that after the approval of the September 2004 variance request to increase volume of the structure, Drewing/Sargent applied for a building permit.  The building permit was issued by the Town’s Code Enforcement Officer James Weston.


Weston stated that when he reviewed the building plans submitted by Drewing/Sargent, that he did not notice the expansion of the footprint.  Weston stated that expansion of footprint was first discovered by the Town when abutting property owner James Newton contacted Town Hall on December 15, 2004, expressing concern that the applicants were building outside of the original footprint.  Weston issued a stop work order on December 15, 2005, specifically relating to the section of the building that exceeded the original footprint.  Phippard provided copies of photographs of the building taken on January 11, 2005.  Weston provided copies of photographs taken on December 30, 2004.  James Newton also provided the Board with photographs.  Newton claimed that Drewing/Sargent continued to work on the area in question after December 15, 2005.  Sargent stated that they were specifically granted permission from the Code Enforcement Officer to do work to make the property weather tight, including shingling the roof.

Phippard stated that the cost to the applicants to remove the work completed that exceeds the original footprint would outweigh any gain that might be achieved by the public.  James Newton stated that his property value and his enjoyment of his property would be diminished by having a second story deck overlooking his back yard.  Abutting property owner Guy Gaffney said that he was present at the September 2004 meeting and that it was his understanding that the footprint would not be expanded.  


Board members reviewed the sketch prepared by Drewing/Sargent of the new house that was provided to Phippard prior to the September 2004 Zoning Board meetings.  Board members noted that there were several substantive changes from the sketch as compared to the final building plans submitted to the Town for a building permit.


Phippard requested that the Board table this matter until such time as the variance application has been decided.  Motion by Geheran to continue the discussion of this matter until such time as the variance application has been decided.  Seconded by Mitchell.  Vote:  All in favor.


The Board then opened the public hearing on the variance application.  Phippard stated that Drewing/Sargent wish to construct a patio, a second story deck and a roof over the deck.  Phippard stated that a portion of the requested improvements are located within the setback area but outside of the original footprint.  Other portions of the requested improvements are located outside the setback lines and are also outside of the existing footprint.  Phippard stated that it was his opinion that the 
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applicants needed to obtain a variance for only that section of the proposed improvements located outside of the setback area.  Board members and Town Planner Carbonneau stated that the Swanzey Zoning Ordinance requires a variance for any improvements to a non-conforming structure that expands footprint or volume, whether or not the improvements meet the required setbacks.  Phippard stated that he would like it noted for the record that he believes that Swanzey’s Zoning Ordinance Section XI.B.2. is unconstitutional.  Carbonneau noted that application submitted by the applicants was for relief from Section XI.B.2.  Carbonneau noted that the applicants should also be seeking relief from Section IV.B.3. (setbacks in Residence Zoning District) in addition to Section XI.B.2.  Board members agreed to permit the application to be amended to include relief from Section IV.B.3. as the intent to seek relief from that provision of the zoning ordinance was set forth in the application.

Phippard stated that the proposed improvements are usual and customary to a single family dwelling.  Phippard also stated that views of abutting properties could also been seen from the second floor through a window.  Hutwelker noted that a passing glance though a window may be substantially less intrusive than someone sitting on a deck overlooking a piece of property.  Public hearing closed.


Board members reviewed the criteria for granting an area variance from Sections XI.B.2. and IV.B.3.  Board members determined that a site visit should be conducted.  Motion by Geheran to conduct a site visit on the premises on Tuesday, January 25, 2005 at 4 p.m., with the meeting reconvening at Town Hall immediately following the site visit.  Seconded by Beauregard.  Vote:  All in favor.


Motion by Beauregard to continue the consideration of the Application for Equitable Waiver to Tuesday, January 25, 2005 immediately following the conclusion of the application for an area variance.  Seconded by Mitchell.  Vote:  All in favor.

Motion by Beauregard to adjourn.  Seconded by Geheran.  Meeting adjourned at 11:40 p.m.

Submitted by,

Sara H. Carbonneau

Town Planner

