SWANZEY ZONING BOARD OF ADJUSTMENT MINUTES

JANUARY 25, 2005

[Note:  Minutes are not final until reviewed and approved by the Board.  Review and approval of minutes generally takes place at the next regularly scheduled meeting of the Board.]


A Site Visit and Special Meeting of the Swanzey Zoning Board of Adjustment were held on Tuesday, January 25, 2005.  The site visit was held at 4:00 p.m. at property owned by David Drewing and Michelle Sargent, located at 41 Pasture Road, shown at Tax Map 18, Lot 99 situated in the Residence Zoning District.  


Present were:  ZBA members Bill Hutwelker, Marty Geheran, Charles Beauregard, Sr. and Bob Mitchell.  Also present were Town Planner Sara Carbonneau, David Drewing, Michelle Sargent, James Phippard (agent on behalf of the applicants), Attorney Thomas Hanna (representing the applicants), Jim Newton, Linda Truehart, Lazlo Kovacs and David Drewing’s sister.  


Hutwelker re-opened the public hearing at the site visit, noting that the testimony being offered at the site visit would be used for both the pending area variance application and the application for equitable waiver of dimensional requirements application.  


Phippard stated that all Board members and members of the public were invited onto the property for the site visit.  Drewing noted the site was under construction and that people were invited onto the property at their own risk.  


Phippard pointed out the construction of the roof line, noting that the sliding door on the second floor and the construction of the wall were not designed to support the roof in the event that the sona tube, supporting upright and encroaching roof line were to be removed.  Phippard noted that it would cost approximately $8,000 to $10,000 to remove the encroaching roof area and to structurally reinforce the supporting wall.  

Truehart and Kovacs expressed their support for the granting of the applications, noting that the condition of the property has greatly improved since the construction commenced.


Newton stated that the second floor deck would diminish his enjoyment of his property and would provide less privacy to him.  Newton also stated that Drewing had cut trees on Newton’s property without his permission.  Newton also stated that the second floor deck would also 
Swanzey Zoning Board of Adjustment Minutes – January 25, 2005

Page Two

negatively impact an abutting property owner’s enjoyment of their swimming pool.


Hanna noted that even if the second floor deck was not constructed, there were no restrictions as to the size of the windows that could be utilized on the building.

Phippard noted that there were additional two story structures in the area.  


The site visit then moved to Newton’s property with permission of Newton.  Board members, applicants and their agents and the public were able to view the Drewing property from Newton’s yard.  At 5:00 p.m. the meeting reconvened at the Swanzey Town Hall.  At Town Hall, Code Enforcement Officer Jim Weston was also present.

Hutwelker noted that a letter from Mr. and Mrs. Alan J. Burke dated January 24, 2005 had been received and provided to the Board members, applicants and their agents.  Phippard noted that the Burke’s letter did not address the errors made by the Town’s Code Enforcement Officer.  


Hutwelker reviewed the procedural history of this matter before the Zoning Board  At the present time, the application for equitable waiver had been tabled and the public hearing on the application for an area variance was pending.  Phippard requested that the variance application now be tabled and the equitable waiver application be addressed first.  Motion by Mitchell to table the area variance application until such time as the application for equitable waiver has been dealt with.  Seconded by Beauregard.  Vote:  All in favor.


Hutwelker re-opens the public hearing on the request for equitable waiver.  Phippard noted that a second floor porch is a reasonable amenity to residential property.  In addition, Phippard noted that the area is densely populated and that one can see throughout the entire neighborhood.  


Phippard stated that errors had been made by both himself and the Code Enforcement Officer and that the applicants had relied upon the information provided by the Town.  Weston testified that he had made an error in initially advising the applicants that the roof and the sona tube were not included in the footprint.  Weston noted that after the stop-work order was issued on the area that encroached upon the footprint, that the applicants complied with the order.  The applicants had requested permission from Weston to make the roof weather-tight after the order was issued.  Weston granted them permission to do so, but at their own risk.

Phippard estimated that cost of removing the encroaching structure and redesigning the structure so that it was structurally sound 
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would be $8,000 to $10,000, approximately 20 to 25% of the cost of the project.


Hanna noted that the test for determining whether the encroachment was a nuisance was a difficult one to meet.  Hanna cited from Dunlop v. Daigle (120 NH 295) and from Cook v. Sullivan (149 NH 774).  Hanna felt that it did not meet the nuisance test.  In addition, Hanna stated that there was no guaranteed right to privacy on one’s property.  Hanna also noted that there are other two story structures in the area.  

Newton proposed that he would feel comfortable allowing the encroaching roof line to remain if the second story porch was cut in half diagonally, thus limiting the view from the second story porch.  The applicants were not willing to do this.

There was discussion as to whether or not the land upon which a small shed stands is a separate lot owned by the applicants.  Phippard stated that the status of ownership of the property upon which the small shed stands is questionable.  It was suggested that the property could possibly be merged with Tax Map 18, Lot 99, thus eliminating the setback encroachment issue.  However, without the ownership status being clarified, this was not a viable option.  Public hearing closed.


The criteria for granting an equitable waiver were reviewed.  Board members felt that the non-conformity was discovered after the structure was substantially completed, based upon the testimony of Phippard and Weston.  With reference to whether the violation was an outcome of ignorance of the law or bad faith, Hanna suggested that the Board review the text of the statute and provided the Board with a copy of RSA 674:33-a,I(b).  Motion by Geheran to re-open the public hearing to review RSA 674:33-a.  Seconded by Mitchell.  Vote:  All in favor.  Hanna reviewed the statute with the Board.  Public hearing was re-closed.


Geheran noted that an ordinary lay-person could easily interpret “footprint” to mean “foundation.”  Geheran, Mitchell and Beauregard felt that a legitimate mistake had been made and that “foul play” was not involved.


Board members discussed whether the encroachment would constitute a nuisance, diminish the value or interfere with future uses of other property in the area.  It was noted that the encroachment was on the side property line and not towards the back property line.  Board members noted that the back property line had a vegetative buffer that would provide additional privacy, especially during the non-winter months.  Mitchell felt that the encroachment would not diminish surrounding property values.  

In addition, Mitchell stated that he agreed with Hanna that there was no guaranty to privacy in one’s yard.  Hutwelker disagreed, noting 
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that he felt that the second story porch has the potential of diminishing property values and personal enjoyment of abutting properties.  Geheran, Mitchell and Beauregard did not feel that the second story porch was a nuisance, nor did they feel that it would diminish surrounding property values.

Geheran, Mitchell and Beauregard felt that the cost of correction would far outweigh any public benefit to be gained.


Motion by Mitchell to grant the application for equitable waiver based on the review of the criteria.  Seconded by Geheran.  Vote in favor:  Geheran, Mitchell and Beauregard.  Opposed:  Hutwelker.  Motion carried.


Phippard then withdrew the application for the area variance.


Motion by Mitchell to adjourn.  Seconded by Beauregard.  Vote:  All in favor.  Meeting adjourned at 6:50 p.m.

Submitted by,

Sara H. Carbonneau

Town Planner

