SWANZEY ZONING BOARD OF ADJUSTMENT MINUTES

AUGUST 15, 2005

[Note:  Minutes are not final until reviewed and approved by the Board.  Review and approval of minutes generally takes place at the next regularly scheduled meeting of the Board.]

The August 15, 2005 meeting of the Swanzey Zoning Board of Adjustment was called to order at 7:00 p.m. by Chair William Hutwelker.  Members present:  William Hutwelker, Bob Mitchell, Elizabeth Nieckoski, Keith Thibault, Charles Beauregard, Sr. (arriving at 7:50 p.m.) and alternates Bob DeRocher and Marty Geheran.  DeRocher was seated for Beauregard until Beauregard arrived later in the evening.  Town Planner Sara Carbonneau was also present.  The agenda for the evening’s meeting was read and the following matters were addressed:

1.  Approval of Minutes – 


Motion by Thibault to approve the minutes from June 13, 2005 as submitted.  Seconded by DeRocher.  Vote:  All in favor.


Motion by DeRocher to approve the minutes from July 18, 2005 as submitted.  Seconded by Nieckoski.  Vote:  All in favor.


Motion by Thibault to approve the minutes from the July 21, 2005 site visit, noting that Marty Geheran (not Mary Geheran) was present.  Seconded by Nieckoski.  Vote:  All in favor.

2.  Public Hearing (Area Variance Application).  John Snide requests an area variance from Section VII.E.1. and VIII.D.3. to permit the construction of a septic system that does not meet required setbacks.  The property is located off West Shore Road, shown at Tax Map 61, Lot 33 situated in the Rural/Agricultural and Shorelands Protection Zoning Districts.  Public hearing opened.  Attorney William Phillips was present on behalf of the property owners, John and Paula Snide, who were also present.  Abutting property owners were also present.

Prior to Phillips beginning his presentation, Attorney Thomas Hanna requested to be heard concerning jurisdictional issues.  Hanna stated that he was representing his sister Susan Hanna and brother-in-law Rick Huleatt, who are abutting property owners.  Hanna presented the Board with a 4-page memorandum setting forth his position that the Board does not have jurisdiction “because the Board previously denied the same two variance requests” in 2000.
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Hanna noted that case law regarding the hardship standard had changed since 2000.  However, Hanna stated that the application submitted in 2000 failed on all the criteria, not just the hardship criteria.  Therefore, Hanna stated that it was his position that Snide could not rely on the change in case law in order to establish jurisdiction before the Board.

Hanna also stated that “the application itself is not sufficiently different under New Hampshire law to trigger the right to a second bite of the apple.”  It was Hanna’s position that the pending variance application is “virtually indistinguishable from the 2000 request.”


Phillips responded to Hanna’s arguments, noting that that jurisdiction was established by the change in case law post-Boccia.  In addition, jurisdiction was also established as there are significant changes in the pending proposal (as compared to the 2000 application).  


Phillips noted that there is case law that provides for a “second bite at the apple” for “area” variance applications that were submitted prior to Boccia.  However, since Phillips was not prepared for the jurisdictional challenge, he did not have materials prepared to adequately respond to Hanna’s memorandum.  Phillips did note that the change in case law provided for jurisdictional standing before the Board.

Phillips noted that the applicant also has jurisdictional standing, as the pending application is different from the application submitted in 2000.  Phillips stated the differences as follows:

· The 2000 application was for a 4 bedroom septic design; the 2005 application is for a 3 bedroom design.

· The 2005 application is for a septic system that is more efficient and provides for fewer nitrates in the effluent than the system that was designed for the 2000 application.

· The 2005 application provides for greater setbacks.

Motion by Thibault to continue this matter to the October 17, 2005 meeting in order to allow time for Phillips to respond in writing to Hanna’s memorandum; and upon receipt of Phillips’ memorandum, Carbonneau will submit the files from the pending application and the 2000 application to Town Counsel for review and issuance of an opinion.  Seconded by Mitchell.  Vote:  All in favor.
Beauregard arrives at 7:50 p.m.

3.  Public Hearing (Use Variance Application).  P.M. Tristan McKenna requests a variance from Section IV.B. to permit the conversion of the existing structure situated at 46 South Winchester Street to a funeral home.  The property is situated in the Residence Zoning District and shown at Tax Map 72, Lot 34.  Continued from June 13, 2005.  
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Seated for this matter were Beauregard, Thibault, Nieckoski and Mitchell.  McKenna appeared before the Board.  Abutters were present.  Public hearing opened.


McKenna briefly reviewed the proposed use before the Board.  Carbonneau noted that there were outstanding items that were discussed at the June meeting.  McKenna stated that he provided the Board with Material Safety Data Sheets for the most commonly used chemicals.  

In addition, McKenna met with the Sewer Commission.  Sewer Commissioner Glenn Page was present.  Page stated that the amount of the chemicals that would be discharged into the wastewater treatment system would be negligible.  In addition, Page stated that the blood, excrement and urine that would enter the wastewater treatment system would also be negligible and were not unlike discharges that you would also find in a typical residential use.  Carbonneau stated that it was her understanding that a wastewater discharge permit from DES may be needed.  

Geheran expressed concern that the letter dated July 18, 2005 from the Conservation Commission was seemingly at odds with the position of the Sewer Commission.  Conservation Commission Chair Steve Stepenuck was present and noted that the Con Com did not have enough information (when the application was submitted) about the quantity of the chemicals used.  Stepenuck stated that based on the representations about the limited number of embalmings that would take place on site and the limited amount of blood that would enter the system, the concerns about the potential negative effect of the discharge on the sewer system were somewhat mitigated.

Beauregard expressed his concern about traffic on South Winchester Street.  McKenna stated that he had spoken with the staff at Cutler School and that the peak times for the school would not typically coincide with funeral services.  McKenna noted that there is more than adequate parking on site, with room for expansion of the parking area out back.  McKenna stated that he would position two staff members in front of the building to direct patrons to use the parking area.  McKenna also stated that he may be amenable to working out an arrangement with the school whereby the school could use the funeral home’s parking lot for large events.

Thibault noted that a letter from the West Swanzey Water Company was to be provided by the Applicant.  This letter has not been received.  It was noted that the funeral home would probably utilize less water than a single family home.  


Abutting property owners Lee Hickman and Phil Spiess expressed concern about odors from the chemicals.  Stepenuck, in his capacity as 
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an abutter, also expressed concerns about air emissions.  Stepenuck noted that he is a chemist and has experience with the chemicals being utilized.  Stepenuck stated that formaldehyde eventually paralyzes the nasal receptors so that (eventually) one stops recognizing that the odor is present.  McKenna stated that there may be, on rare occasions, some odor detected outside of, but close to, the building.  DeRocher noted that in his 25+ years as the Health Officer for the City of Keene that he has never received a complaint about odors generated from a funeral home.  McKenna noted that the embalming room would be vented and that he would seek advice from the State Board of Funeral Directors for advice as to the best location for the vent.


Hickman expressed concerns about the right of way that he has that runs over the funeral home property.  McKenna stated that his rights would be accommodated.  Public hearing closed.


Mitchell expressed concerns regarding the potential for odors to negatively impact the abutting property owners and the neighborhood.  Mitchell stated that he did not feel that sufficient evidence had been presented to establish that odors would not pose a problem.  Beauregard felt that the vents “could go high enough out the roof, so that odors would not be noticed.”  DeRocher stated that he would like additional information about where the vents would be placed.

Thibault stated that the letter from the West Swanzey Water Company was not provided.  However, he did not foresee any problems in connection to the water system.


Nieckoski stated that she had some concerns about the discharge to the sewer system, but felt that most of her concerns had been addressed by Sewer Commissioner Page.  


The criteria for granting a use variance were reviewed.  Board members were divided as to whether there would be a diminution in property values.  Mitchell felt that the potential for odors could possibly reduce values; DeRocher felt that the improvements to the building could possibly increase values; and others stated that there was no testimony regarding this criterion.  Board members did not felt that granting the variance would be contrary to the public interest.  Using the Simplex test for determining hardship, Board members felt that due to the location of the property (being located in an area with mixed residential and commercial uses) and the type of the structure located on the property, i.e. a former church, hardship exists.  Board members weredivided on whether granting a variance would observe the spirit of the ordinance or if granting the variance would do substantial justice.  Mitchell stated that his concerns about the potential for odors led him to conclude the spirit of the ordinance would not be observed and that substantial justice would not be had if the variance was granted.  
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Motion by DeRocher to grant the variance subject to receipt of a letter from the West Swanzey Water Company stating that it did not have any objection to McKenna connecting to the water system.  Seconded by Nieckoski.  Vote in favor:  DeRocher, Nieckoski and Beauregard.  Opposed:  Thibault and Mitchell.  Motion carried.

4.  Larry Koch Application for Special Exception - Motion by Thibault to continue, without further notice, consideration of the Koch matter to a special meeting of the Zoning Board of Adjustment to be held on Monday, August 22, 2005 at 7:00 p.m. at the Swanzey Town Hall.  Seconded by Beauregard.  Vote:  All in favor.
5.  Terri Wisell Application for Variance and Special Exception – Motion by Beauregard to continue, without further notice, consideration of the Wisell matter to September 19, 2005 at 7:00 p.m.  Seconded by DeRocher.  Vote:  All in favor.

6.  Public Hearing (Special Exception Application).  US Cellular requests a special exception pursuant to Section IV.A.2.k. to permit the construction of a 120 foot telecommunications tower on property situated off Depot Road Extension.  The property is shown at Tax Map 89, Lots 6 thru 9 (tower to be located on Tax Map 89, Lot 9), situated in the Rural/Agricultural Zoning District.  Continued from July 18, 2005.  Ken Kozyra on behalf of US Cellular appeared before the Board.  Seated were Hutwelker, Nieckoski, Geheran and DeRocher.  Public hearing reopened.


Kozyra provided the Board with photos from the balloon test.  Some photographs were modified to show the proposed tower.  

Kozyra stated that based on advice from US Cellular’s legal counsel, US Cellular did not want to provide a copy of the lease.  However, Kozyra stated that US Cellular was willing to provide a bond to ensure the removal of the tower in the event that the tower is no longer utilized for telecommunications purposes.  


Beauregard inquired why the tower could not be 90 feet, versus 120 feet.  Kozyra showed the coverage plans at 90 feet and 117 feet.  Board members noted that there were minor differences in the coverage area.  Kozyra noted that while coverage would not be substantially different, a 90 foot tower would not permit the continued opportunities for co-location.  Kozyra noted that the average annual growth is 6 to 12 inches and that 10 feet of separation is needed between antennas.  The existing tree canopy was certified to be approximately 60 feet high.

Board members discussed if they desired to see the antenna “disguised.”  The general consensus was that they did not want to see the 
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antenna “disguised.”  It was noted that in the immediate view shed of the Slate Covered Bridge, overhead utility lines are seen.  Public hearing closed. 

The criteria for granting a special exception were reviewed.  Board members felt that the applicant met the each of the criteria set forth in the application.  Motion by Geheran to grant the special exception subject to the condition that the applicant provide a bond in the amount of $25,000 to cover the cost of tower removal in the event that the tower is no longer utilized for telecommunications purposes; said bond to be renewed annually and evidence of renewal must be made to the Town at least 30 days prior to stated expiration date of the bond.  Seconded by DeRocher.  Vote:  All in favor.

Motion by Nieckoski to adjourn.  Seconded by Thibault.  Vote:  All in favor.  Meeting adjourned at 10:05 p.m.

Submitted by,

Sara H. Carbonneau

Town Planner
