SWANZEY ZONING BOARD OF ADJUSTMENT MINUTES

SEPTEMBER 19, 2005

[Note:  Minutes are not final until reviewed and approved by the Board.  Review and approval of minutes generally takes place at the next regularly scheduled meeting of the Board.]

The September 19, 2005 meeting of the Swanzey Zoning Board of Adjustment was called to order at 7:05 p.m. by Chair William Hutwelker.  Members present:  William Hutwelker, Bob Mitchell, Elizabeth Nieckoski and Keith Thibault.  Town Planner Sara Carbonneau was also present.  The agenda for the evening’s meeting was read and the following matters were addressed:

1.  Approval of Minutes – Motion by Thibault to approve the minutes from August 15, 2005 and August 22, 2005 as submitted.  Seconded by Nieckoski.  Vote:  All in favor.
2.  Public Hearing (Area Variance and Special Exception Application).  Terri L. Wisell requests an area variance and a special exception pursuant to Section IV.B.2.c. to permit the construction of an addition to the existing structure situated at 40 Blake Road and convert the use of said property to a two-family dwelling.  A variance is required as the property does not meet the minimum acreage required for granting a special exception for a two-family dwelling.  The property is situated in the Residence Zoning District and shown at Tax Map 25, Lot 2-3. Continued from August 15, 2005.  Terri L. Wisell appeared before the Board.  Numerous abutters were present.  Public hearing opened regarding the variance application, with Hutwelker noting that if the variance application is not granted, the special exception application is moot.

Wisell stated that she would like to construct an addition to her property and convert the structure to a two-family dwelling.  Wisell reviewed the plans and photographs submitted to the Board.  Wisell stated that the property and the proposed structure meet all requirements necessary to convert to a duplex with the exception of the minimum acreage requirement (1-1/2 acres are required; Wisell’s lot consists of 1.02 acres).  

Wisell stated that the septic design is approved for 3 bedrooms.  Wisell stated that there would be no net increase in the number of 
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bedrooms, as she would combine two smaller bedrooms in the existing house into one.

Board members noted that the variance should be from Section IV.B.2.b.


Abutting property owner Spiro Doku was present and provided the Board with a petition signed by neighboring property owners, stating their opposition to the granting of the variance and special exception.  Concerns expressed in the petition were:  “1. The character of the neighborhood which consists of ‘single-family’ residences; 2. Septic size and location for a two-residence dwelling; and 3. The geography of the land and the encroachment on neighboring properties.”  Doku provided the Board with photographs of the neighborhood.  

Neighboring property owner Charles Troccia stated that he was concerned that the size of the addition and the conversion of the structure to a two-family dwelling may diminish his property values.  Public hearing closed.

The criteria for granting an area variance was reviewed.  Board members felt that granting the area variance may reduce property values, but there was not evidence presented either way.  Thibault felt that granting the variance was not contrary to the public interest, remaining Board members disagreed.  Board members felt that all of the Boccia hardship criteria were met.  Board members felt that granting a variance would not be in keeping with the spirit of the ordinance nor would it do substantial justice.  

Motion by Mitchell to deny the area variance based on the negative findings to all but the hardship criteria.  Seconded by Thibault.  Vote:  All in favor.

3.  Public Hearing (Special Exception Application).  Alan and Bonita Champney request a special exception from Section V.B.2.e. to permit the construction of a one-family dwelling on property situated at 16 Kempton Road.  The property is shown at Tax Map 70, Lot 21, situated in the Business Zoning District.  Alan Champney appeared before the Board.  No abutters were present.  Public hearing opened.


Board members reviewed the plan.  Champney noted that other single family homes are located in the area.  Champney stated that he is aware that the property is located in the Business District and that commercial uses could be established on adjacent properties.  Public hearing closed.


The criteria for granting a special exception were reviewed.  Board members noted that the use was similar to other uses in the district and that it was an appropriate location for such a use.  In addition, Board 
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members felt that it all the other criteria was met.  Motion by Thibault to grant the special exception.  Seconded by Mitchell.  Vote:  All in favor.

4.  Public Hearing (Area Variance Application).  Jon and Rebecca Streeter request an area variance from Section IV.B.3. to permit the construction of a garage that does not meet required setbacks.  The property is located at 430 Eaton Road, shown at Tax Map 58, Lot 13 situated in the Residence Zoning District.  Jon Streeter appeared before the Board.  No abutters were present.  Public hearing opened.


Streeter reviewed the proposed plans before the Board.  It was noted that a portion of the existing structure that is situated almost to the property line would be removed.  A new addition housing the garage would be constructed that would be larger than the area to be removed; however, it would be located further away from the property line.  Streeter provided letters from 3 abutting property owners, indicating their support of Streeter’s request for a variance.  It was noted that the addition would provide for a second means of egress from the second floor of the existing house.  Streeter stated that the area above the garage may be used as a family room.  Board members noted that the property was connected to public sewer, in the event that the space above the garage was ever utilized for a bedroom.  Streeter noted that the well on the property produces 75 gpm.  Public hearing closed.


The criteria for granting an area variance were reviewed.  Board members felt that it was a reasonable request; provided a second means of egress from the second floor of the house; and while it covered a larger footprint than the portion of the structure to be removed, the addition would be constructed further away from the property line.  Motion by Thibault to grant the area variance.  Seconded by Mitchell.  Vote:  All in favor.

5.  Public Hearing (Area Variance Application).  Thomas and Janet Dodd request an area variance from Section IV.B.3. and V.B.3. to permit the construction of a garage that does not meet required setbacks.  The property is located at 13 Rust Way, shown at Tax Map 18, Lot 63 situated in the Business Zoning Districts.  


Prior to commencement of the public hearing, Hutwelker explained to Thomas Dodd that it appears that the pending application is identical to an application submitted to the Board in 2002 and was subsequently denied by the Board.  Carbonneau requested a legal opinion from Town Attorney Sam Bradley as to whether the Board had the authority to hear this application on the basis that case law has changed since 2002 (Boccia case).  Bradley provided an opinion letter to the Board dated September 19, 2005.  Hutwelker asked if the applicant would consent to 
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deferring consideration of this matter to the October 17, 2005 meeting in order that all ZBA members have the opportunity to thoughtfully consider Attorney Bradley’s letter, as well as affording the applicant an opportunity to respond to the letter.  Dodd stated that he would consent to the deferral.  Motion by Mitchell to defer consideration of the area variance application to October 17, 2005 without further notice.  Seconded by Thibault.  Vote:  All in favor.
6. Public Hearing (Area Variance Application).  Ronald F. Johnson, Sr. & Julianne Johnson request an area variance from Section IV.A.3. and XI.B.2. to permit the construction of an addition to a non-conforming structure that does not meet required setbacks.  The property is located at 553 Swanzey Lake Road, shown at Tax Map 61, Lot 5 situated in the Rural/Agricultural Zoning District.  No one appeared before the Board and no one contacted Carbonneau to indicate that they would not be able to attend the meeting.  No abutters were present.  Board members decided that they would conduct the public hearing.  Public hearing opened.

Board members reviewed the application and the plan submitted.  Board members felt that, based on review of the plans submitted, there were other areas on the property where the addition could be situated.  Also, some Board members felt that there was not enough information provided that would allow them to make an informed decision on all of the criteria, but noted that it is the applicants’ responsibility to establish that they meet the criteria for granting a variance.  Public hearing closed.

The criteria for granting an area variance were reviewed.  While Board members felt that there was limited or no evidence addressing many of the criteria, Board members felt that the applicant appeared to have alternate locations where they could build the addition.  Motion by Thibault to deny the variance application based on the fact that other alternate locations are available and that that applicant did not present evidence demonstrating that they met all the criteria for granting an area variance.  Seconded by Mitchell.  Vote:  All in favor.
Motion by Thibault to adjourn.  Seconded by Nieckoski.  Vote:  All in favor.  Meeting adjourned at 9:40 p.m.

Submitted by,

Sara H. Carbonneau

Town Planner
