SWANZEY ZONING BOARD OF ADJUSTMENT MINUTES

JANUARY 9, 2006

[Note:  Minutes are not final until reviewed and approved by the Board.  Review and approval of minutes generally takes place at the next regularly scheduled meeting of the Board.]

The special meeting of the Swanzey Zoning Board of Adjustment was called to order at 7:05 p.m. by Chair William Hutwelker.  Members present:  William Hutwelker, Keith Thibault, Charles Beauregard, Sr., Bob Mitchell and alternates Bob DeRocher and Jenn Gregory.  DeRocher was seated for Elizabeth Nieckoski.  Town Planner Sara Carbonneau was also present.  The agenda for the evening’s meeting was read and the following matters were addressed:
1.  Minutes from December 19, 2005 – Motion by Beauregard to approve the minutes from December 19, 2005 as submitted.  Seconded by Gregory.  Vote:  All in favor.
2.  Public Hearing (Special Exception Application) – Larry Koch requests a special exception from Section IV.A.2.c. to construct multi-family housing (72 housing units) on property situated off California Brook Road.  The property is situated in the Rural/Agricultural Zoning District and is shown at Tax Map 79, Lot 6.  Public hearing continued from December 5, 2005.  Present on behalf of the applicant:  Larry Koch, Attorney Michael Bentley, John Doughty (surveyor) and Anthony Costello (engineer).  Numerous other interested parties were also present.  Public hearing opened.   

Bentley noted that the Board is in receipt of an e-mail from DPW Lee Dunham dated January 9, 2006 outlining his requirements for the construction of the new Town road.  Koch stated that he has agreed to all the conditions set forth in Dunham’s e-mail regarding road construction.

Bentley noted that the Board is in receipt of correspondence from Fire Chief Karasinski dated December 6, 2005 in which Karasinski stated that he had reviewed the plans and that the plans meet or exceed the fire code and his requirements for fire safety regarding access, spacing of buildings, and water supply.  Koch stated that he would not be installing sprinkler protection systems in the buildings, but will be installing full separation between the units with at least a two-hour fire rating. 
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Bentley noted that the Board is in receipt of correspondence from the Sewer Commission dated December 21, 2005 stating that the Commission feels “that the plans and specifications shown and the proposed modifications to the California Brook pump station will provide a more than adequate sewer collection system for the proposed condominium project.”  Sewer Commissioner Glenn Page was present and stated that the plant has plenty of capacity and that the addition of the 72 units is cost-beneficial for the plant.  Page also noted that a discharge permit will need to be obtained from NH-DES.

Town Attorney Beth Fernald was present and addressed whether this project was connected to public sewer.  Fernald stated that there is no clear definition of what being “connected to public sewer” means.  Fernald acknowledged that the waste would eventually end up in the public sewer system, after “traveling” almost 1 mile through private lines and a private pump station.  Fernald stated that it is clear that the proposed Forest View Estates project is not directly connected to public sewer; however, she stated that it is indirectly connected to public sewer.  Fernald noted it was the responsibility of the ZBA to determine if the proposed project is connected to public sewer.  Fernald noted that it is clear that the proposed project will be connected to the sewer system serving California Brook Estates, which is a private system.  Fernald also stated that if the Forest View Estates sewer system is considered to be a public system, there would be nothing to preclude abutting property owners from seeking to connect to the system creating a “daisy-chain” effect.  Fernald stated that it is the responsibility of the Town to determine where public sewers should be laid out and should not be left up to the developers to determine.  

Sewer Commissioner Page stated that the expansion of the sewer system serving California Brook Estates is limited by the capacity of the 4” force main running in the right of way of California Street.  Town Planner Carbonneau noted that she did not believe that the License Agreement (permitting the sewer line to be laid in the right of way of California Street) specified the size of the main.  Page stated that the public sewer ends at the first gravity manhole on California Street located easterly of Route 10.

Bentley stated that there have been other connections outside of the California Brook Estates project that have been permitted to connect to the California Brook Estates sewer system.  Koch stated that he bills the owners of property shown at Tax Map 73, Lot 23 and Tax Map 72, Lot 17 for their connections to the California Brook Estates sewer system. 


Koch provided the Board with a copy of a report generated by Clough Harbour & Associates dated July 7, 2004 entitled “Feasibility 
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Study for Expansion of Sewer System at California Brook Estates,” stating that this report indicates that the existing sewer system serving California Brook Estates has the capacity, with specific upgrades, to absorb the waste from the proposed 72 units.  Koch also stated that the report indicates that additional homes, above and beyond the 72 units, could be connected to the system.


Board members expressed concern about the possibility of additional units, above and beyond the 72 units proposed, being connected to the California Brook Estates system.  Bentley stated that his client would agree to not the increase the size of the 4” force main currently in the right of way of California Street and would agree that no further connections, other than the 72 units proposed, to the California Brook Estates sewer system would occur.  


Selectmen Robert Beauregard stated that his was his opinion that the proposed project was not connected to public sewer.  Bentley stated that he found no definition of what is means to be connected to “public” sewer.  Bentley stated that it was his opinion that there is no question that this property is connected to public sewer and that the purpose of the zoning ordinance is to provide for adequate land area for those projects requiring septic systems and less acreage for those connected to the public sewer system.


Sewer Commissioner Page stated that there are other projects in Town that have easements for sewer lines running through property owned by others, including Ashuelot River Campground, Perry Lane and many properties in the North Swanzey area.  However, Page agreed with a statement by Hutwelker that these are not similar to the proposed project as they are “initial” connections and are not “piggy-backing” on another private system.


Bentley noted that the Board has received a letter from DOT-District IV dated December 13, 2005 outlining its recommendations for improvements to the Route 10/California Street intersection.  Koch stated that he concurs with the recommendations set forth by DOT-District IV in its December 13, 2005 letter and felt that cost-sharing with the Town would be appropriate.


Police Chief Busick was present and stated that he felt that the site distances at the intersection was good.  Busick stated that he reviewed the materials prepared by the traffic consultant retained by the Town (RSG Associates – David Saladino) and concurred with his findings.


Selectman Robert Beauregard stated that the Town retained a traffic consultant as the Board of Selectmen had concerns about the current safety of the California Street/Route 10 intersection, as well as the adequacy of the intersection, California Street and California Brook 
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Road to handle the traffic generated by the additional 72 units.  Selectman Beauregard stated that the recommendations set forth by
DOT-District IV in its December 13, 2005 letter differ from the recommendations set forth by DOT- Concord in its memorandum dated November 2, 2005.

Traffic consultant David Saladino stated that he concurred with the recommendations set forth in DOT-District IV’s December 13, 2005 letter.  Saladino stated that adding a right turn lane (as recommended by Concord DOT) would provide a thru lane which could potentially increase traffic speed and could potentially increase the severity of any accidents occurring.  Saladino noted that the inclusion of a right turn lane could potentially reduce the number of rear end collisions.  Beauregard, Hutwelker and DeRocher stated that they felt that a right turn lane in the southbound direction should be included.  While Koch initially stated that he would assume all financial responsibility for the improvements set forth in DOT-District IV’s letter dated December 13, 2005, he eventually stated that he would assume all financial responsibility for the recommendations set forth in Concord’s memorandum dated November 2, 2005, including signage, northbound and southbound turning lanes and a right turn lane (including expansion of pavement to accommodate the right turn lane) in the southbound direction.  


Anthony Costello, project engineer, was present to discuss the drainage plans.  Costello stated that NH-DES issued a site specific permit dated December 2, 2005 and a wetlands permit dated January 5, 2006 (copies of both permits were provided to Board members).  

Bentley reviewed the criteria for granting a special exception, reminding the Board of his prior review of the criteria at the December 5, 2005 meeting, as well as the responses contained in the Application for Special Exception.  

Katherine Feist, a member of Swanzey’s Open Space Committee, stated that the Board should be mindful of the character of Route 10 and how additional lanes may negatively impact that character.  Feist also reminded the Board of the Open Space Committee’s letter presented by Victoria Barlow at the December 5, 2005 meeting.  In addition, Feist stated that granting the requested special exception would not maintain the rural character desired by the residents of Swanzey.  Public hearing closed.


Board members first discussed whether they considered this project to be connected to public sewer.  Gregory and Hutwelker stated that they did not feel that it was connected to public sewer.  Hutwelker noted that if this is to be considered to be connected to public sewer, then the control of the location of the public sewer is taken away from the Town and left up to the developer.  In addition, Hutwelker noted that 
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there are no other existing sewer connections in Town similar to the project proposed.


Thibault stated that he believes that the intent of the ordinance is to ensure that projects utilizing private septic systems have enough land to support the septic system and that projects utilizing public sewer can be built on less land.  Mitchell felt that it is connected to public sewer, albeit indirectly.  DeRocher, Mitchell, Thibault and Beauregard felt that the project was connected to public sewer.  

With reference to the criteria as to whether the project is similar to one or more of the uses already authorized in the District and is it an appropriate location for such use, DeRocher, Mitchell, Thibault and Beauregard felt that the proposed project met this criteria.  Thibault stated that he felt this was similar to Pine Grove and Evergreen Knolls.  Hutwelker disagreed, stating that Pine Grove was a manufactured housing park that is no longer allowed under Swanzey’s zoning ordinance and that Evergreen Knolls was not similar as the access to the project was directly off of Route 10.  Board members, with the exception of Hutwelker, felt that it was an appropriate location, especially since it was contiguous to California Brook Estates.


Board members did not feel that granting the special exception would reduce the value of any property within the district, or otherwise be injurious, obnoxious, or offensive to the neighborhood.


With reference to the criteria as to whether the project would be “a nuisance or serious hazard to vehicles or pedestrians,” Hutwelker re-opened the public hearing to confirm Koch’s position regarding payment for improvements to Route 10.  It was confirmed that Koch would pay the entire cost for the improvements, including signage, set forth in DOT-District IV’s letter of December 13, 2005.  In addition, it was confirmed that Koch would pay the entire cost for improvements for two left turn lanes (north and south bound), a right turn lane and additional pavement in the southbound direction and signage, if the Board so requires.  Public hearing re-closed.  Hutwelker, Beauregard and DeRocher felt that the addition of a right-turn lane should be included in the project.  Mitchell and Thibault felt that the recommendations set forth by DOT-District IV were sufficient.

Board members felt that adequate and appropriate facilities were provided, noting that the plans were approved both by the Fire Chief and the DPW Director.

Motion by DeRocher to grant the special exception application subject to the following conditions:


1.  The developer will be responsible for the entire cost of construction of two left turn lanes (north and south bound), a right turn lane (south bound), additional pavement if required and signage.  In the 
Swanzey Zoning Board of Adjustment Minutes – January 9, 2006

Page Six

event that DOT-District IV determines that a right turn lane (south bound) is not safe or if it determines that there is insufficient right of way 

width to accommodate the right turn lane, then the developer will be responsible for the entire cost of construction of improvements, including signage, as set forth in DOT-District IV’s letter dated December 13, 2005;

2.  No additional sewer hook-ups above and beyond the 72 condominium units proposed will be permitted to be connected to the California Brook Estates and/or the proposed project’s sewer system;


3.  The 4” force main running from the pump station serving California Brook Estates to the manhole on the easterly side of Route 10 will not be increased in size;


4.  The wetlands permit issued by the State of New Hampshire on January 5, 2006 shall be recorded at the Cheshire County Registry of Deeds by the applicant; and

5.  Agreement between California Brook Estates and Forest View Estates shall be recorded at the Cheshire County Registry of Deeds by the applicant. 

Motion seconded by Beauregard.  Vote in favor of the motion:  DeRocher, Beauregard, Mitchell and Thibault.  Opposed:  Hutwelker.  Motion carries.


Board members noted that in the event that DOT-District IV does not permit the right turn lane for any reason other than lack of right of way width in which to construct the right turn lane or that it deems the right turn lane to be unsafe, then the applicant must return to the ZBA.
Motion by Beauregard to adjourn.  Seconded by Mitchell.  Vote:  All in favor.

Meeting adjourned at 10:45 p.m.

Submitted by,

Sara H. Carbonneau

Town Planner

